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Precedents provide grounds for Common Law
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IIEOPLE arc so.ial being. They must be able to
Pmake a difference bet\een good and bad.
.l. However, everybody are not equall) good or
equaly bad. Some ale better tlnn otlers. Others are
worse tlran some other. All it melns that human being
can also behave like aninral. It is our social respoDsibili-
ty to aware the good people anal to negatively sajrction or
punish the bad people. However, we cannot arbitadly
punish people. Higher offeoce rcceives higher punish-
ment as it requires an e,.!ensi!e defense. Similarv,
lower ofrence is accompanied by little punishment. AI it
nreans, the crimes and punishmeDt vary from zero (o) to
infnite (p). This requires us to bame ndes aDd regula-
tion of various degrees for different kinds of crime. I'Le
highest follrr of nrles and regr.rlations are called law. The
commonness of punishment for the common offence as
is found as tle precedent is called common law.

The objectives of law and order are to ensure tle rights
and privilege, safety and security of the hurnan beings in
their life and living. We would like to have
safety and security in life along with well
protection and r€sp€ats. Our social groups
include individual, family, socielv, school,
college, institution, club, business, move-
nrent and the various public instihltions or
officas and the social a.tivities. F,ach of
these irlstitutions must have its set of firles
and regulation hithin \rhich they operate.
All these rrqui& the rules ald regr:lation of
going or doing, which are in otler rvords
called the lau'and order.

ure differendy on differcnt occasion. The aims and
obj€ctives of cominon law are to bring in the common-
ness by removing the difierences if any to pmvide a 6ir
justic€ to the client. Cornmon law is lar8ely based on a
number ol precedents. lhe body of the pr€cedent i6

called ttre cormon law. Co[unon law is the matter of
first impression with an aim of common values and

toals. countries of common law are those of
Comrnonwealth or the British Commonwealth. 'Itere
arc 54 member clunties of the comriron law. Common
Iaw is originatQd fiom the administration of
Mozambique and Ruanda, which used to be dre British
colony. out of these British colonial adminishation,
common law is de\eloped. T'he member states coopemte
within a framework of cornmon values and goals as out-
lined in the Singapore declaration. These indude the
promotion of dembcmcy, human dghts, good gover-
nance, rules of law, individual liberty, equalitarianism,
fiee tr-ade and multi-litemlism etc. The Cornmotrwealth

ment Pr€r€deots tend to be developed by seniorjudge in
higher couis, which lends them authority and experi-
ell@.

The point abo\€ noti,rit]6tandi!9, corurlon larr also
allows for flexibility and change in decision'making.
Paecedents can be chalenged, set aside and rcplaced by
new precealents. The couJts provide ample opportunity
for common law reform.

Common law is faster, floo'ble and responsire than
parliamentary law. In other liorts, common law often
reacts and responds more willingly to changing social
!"lues, community expectation and so on. The courts
can achieve law reform Iaster because they are not
bound by the political and procedural conshaints of the
legislatil€ pmcess.

Judges and coults are not guided and iafluenced by
politics, ur ike tleir law-rnaking coufiterparts in the f'ar-
liament. The courts can tierefore implement lar
reforms that ar€ controversial or unpopular - reforms

that might affect election rcsults if they
were initiated in the padiarnenl Abortion,
for e<ample, has been permitted und€r
@mmorr law in thlte States, &lile the
parliammts in tlDse States have refirsed
to legislate on the rnatter.

Disadvartages of CoElnlon law: Unlike
the parliament, the couts can only
change common law ex post facto (aJter
tle fact). They caiigt clunge the law of
their owr accord. Couts can only deal
with cases u'hich are brought befor€ them.

Larrs and prccedents rnay be obviously outdated and in
need of refom - ,et until reler€nt cnmi[al chartes are
laid or relevant civil action is initiated, there is no oppor-
tunity for these laws and precedents to be changed.

while creatint l€islation is the main tunction of par-
Iiament, ma.king comrnon lale is not the main fi.rnction of
the court. They instead exist to administer justice-law-
maldng is a secondar/ outclrne rather than a purpose of
tie courts.

Padiamentarians arc elected by the people but judges
are appointed by the cout Estem. Th.is invites criticism
that judges are unaccountable to the people; that they
make decisions inconsistent with community standards
and!'alues; and that common law G isellundemocratic-
this point-of-view is often o.pressed il the media, par-
ticularly on the subject of senlencing.

Courts lack tie time, resources and opportunity to
fully consider changes to common law. New legtslation
rnay go through numerous inquides, investigations, par-
li6metrtary cornmihees, lare reform bodies ard consrilta-
tion befor€ it is drafted and introduced- In contrast, a
judge 9r panel of judges have minimal time and
rcsouftes at their disposal when forming cornmon lau
decisions.

CommoIl law can be overidden at any time by legisla-
dorltlre Dadiametrt is the suoreme.law-mrlons lrdy
ari6 6inriiori law is inftrior toLws maili b9 tlrtpr$d-. ,

ment. \,!lile this may be a disad!'antag€ of c;mm;n hw,
it is also a response to the point above (that common la$'
is made undemocraticaly).

The docDine ol ptecedent u:,orks effectiuely for
the rnost po.rt, becanse it provides stcbilifu cnd
consisterrcy in the legal sgstern. Pcrties inuolued
in trials alnd heolrirlrgs ca.n urr.der:stand thst deci-
siot* tnade dre based on precedent, ,'ather thc:rr
personal uieuts or o:rbit,'(Iry judgiment

tatr:s aft the hiShest form ofnrles & regulation to pro- is not a political union. The Commonwealth is an inter-
tect dre individual by determiniq $trat is hjs acc€ptable govemniental organization, through which counnies
behaviour and conduct. laws ar€ fundamental elements with diverse socia], political and e(onomic background
ofcivil society. laws are usedto maintain order eruuring are regarded as equal in statues. Conunon law legal sls-
good conduct and protectint the civil and human rights terns arc stemmed in Entland il'here the cornmon law
of the individual. h'ith no la\a', societ, is likely to degen- originated in the middle age, Common la*s are used in
erate into disorder ard aiart:hy.Iaus exist primarily to nations or Edons tlat hace their letal heritate to
halt any kind of decense into chaos, violence and anar- England as former colony of British Empirc. These
chy. British colonies are USA, Barbados, Malaysia,

Inws are not framed by anyindividual. It is framed by singapore, Bangladesh, Pakistan, s lanla, India,
either the state or the people's representntive in the par- Ghana, Camermn, Canada etc. are memberswith heads
liament or by the jud8es tluough cout p[ocedure. Once ofstate other than the sovereign.
it is made by the parliamentar) 6ember, this is consid- Adrantages of Common law : Common law e"rpands
ered the people s la.tr, liade for the geater intercst ofthe on, clarfies and implements legislation. The \aordiry of
people to tet protected by the s{ate and its la$s. laws ac,ls of parliament is often broad and generic, providhg
.rre. however, not perfect over the time. As time go€s, general instruction on the la$ bul nol how il shou.ld
proples life and li-ving change to meet various require- work in certai, sihration. The role ofjudges and com-
lrrents. mon law js to examine sp€cific facts for eadl case, inter-

Therefote, the la$s ar€ not something perrianent in pt€t Elei"ant legislation and admini(er the law ill line
life. tai\s ar€ flodble or will dBnge to rnake the require- with these 6ndings. As on€ jurist put it, "Common law
nrent oflife. Briefly spealdn& p€ople and societ]'dunges puts me3t on letislative bones"
too musttolaw. 

_ _ 
Similar to the above Point, com$on lavr can req)ond

Common law is called the case law or the Drecedent. to cis€s, situations and facts that \4'ere not foEs€eh or
Cornmon law is nomrally dedoped by thejudge in the anticiPated by l{zislators.lt is impossible forparliament
court through its decision oi court prociedings. to legislate for elery Possible situatiol o! circumstanc!
(4omo! lalr is not fr4med ttuough the leqislativf,,n j[l:e docine of precedent work effectivety for the

" slattlies or lhe exemlil]f bf,a;ch oI the go,'erimenhor it} .: nixt pan, because il prolides sLability and consistenc)'
action. Cornmon lan system is a legal slstem \^irich has nr t]rc legal tstem. Pafties involved in tdals and heaF
a ptsidential rreight.'The basis oithJcommon la* is ings can-unairsrard that decisions made are based on
tfatit wouldbe uniaL if$,e beat th€ similar facts and fi8- precedent, rather than p€Gonal views or a$iuE-IyjudS-


